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OPINION
FACTS

In the direct appeal, this court set out the facts which were the basis for the defendant’s
convictions:

Shortly before 5:00 p.m. on February 4, 1995, Lieutenant
Darrell Johnson of the Knox County Sheriff's Department was
directed to investigate a double homicide at the residence of the
victims, Lester and Carol Dotts, on Russfield Drivein Knox County.
When he arrived at the scene, Lt. Johnson observed multiple gunshot
wounds to each of the bodies. The screen door to the porch had been
cut, awindow pane had been broken, and theinterior of the house had
been ransacked. There were six .9 mm rounds recovered in the
bedroom where Mr. Dottss body was discovered. Lt. Johnson
testified that one .9 mm round was recovered from Mr. Dotts's body,
two from the bed rail and mattress, and two from underneath the
carpet. There was a .9 mm round at the foot of the bed and a .38
caliber bullet on the floor. In the den area where Mrs. Dotts's body
was found, police recovered a.9 mm round from the hallway, one
from the bathroom scales, and one from the hall closet. The last .9
mm round, which traveled the length of the house, was found in the
exercise/sewing room. Police a so recovered nine shell casingsfrom
a .9 mm semiautomatic weapon. Lt. Johnson testified that six shell
casingswerefound near Mrs. Dotts's body and three were found near
Mr. Dotts's body. During the course of the investigation, Johnson
came into contact with 13 year old Harley Watts. Watts, who had
been arrested for stealing cars, gave a statement to police which
implicated the defendant and Thomas Gagne in the murders.

At trial, Watts, who by then had pled guilty in juvenile court
to burglary and two counts of murder, testified that he was "riding
around" Knoxville late at night with Gagne and the defendant,
looking to break into parked automobiles. He recalled that Gagne
droveto a"rich" neighborhood, stated hisintention to burglarize one
of the homes, and parked his vehicle at a dead-end street. He stated
that Gagne and the defendant | eft the vehicle and heremained inside.
When they hurriedly returned to the car about 30 minutes later, the
defendant was carrying a .9 mm semiautomatic pistol, which he
handed to Gagne as they drove away. Gagne then remarked,
"somebody came out on [me] and [1] started shooting." According to
Watts, Gagne later threw something out the window.



Dr. Sandra K. Elkins, Knox County Medica Examiner,
testified that Mr. Dottssustai ned fivegunshot woundsand Mrs. Dotts
was shot at |east seven times. It was her opinion that both were aive
when their wounds were inflicted.

Robert Edward Brykalski, the victims' son-in-law, testified
that when he inventoried the victims house after the crime, he
discovered that severa itemsweremissing. Mr. Dottsshillfold, Mrs.
Dotts's purse, and some 200 to 300 blank checks could not be found.
Policelater recovered the billfold and purse ashort distancefrom the
victims house. Brykal ski al so testified that the victimswereplanning
to go out to a restaurant on the night before their bodies were
discovered, but had not left the house by 6:30 p.m.

John Raymond Jacobs, a rebuttal witness for the state,
testified that he worked with the defendant at U-Haul truck rentalsin
the summer of 1996. He claimed that sometime after the murders, he
and some other employees were telling "war stories’ when the
defendant admitted to killing a couple in West Knoxville.

Some five days after the crime, police arrested the defendant
and charged him with possession of a.9 mm gun. Whilethe weapon,
which wastested by the FBI, was not identified asthe gun used in the
homicides, the defendant, after consulting with his attorney at that
time, Jeff Hagood, provided the police with an incriminating
statement.

In his initial statement to law enforcement officias, the
defendant acknowledged that he was with Gagne and Watts on the
night of the murders. He stated that Gagne drove to the victims
neighborhood in order to "pick up some stuff” for his father. The
defendant, who said he was smoking marijuana with Gagne at the
time, speculated that they were looking for drugs. He claimed that
Gagne, who had anickel-plated .9 mm gun between the seats, stopped
the car near the victims' residence and turned off the lights. The
defendant stated that he and Watts remained in the vehicle while
Gagne stepped outside and looked around for about five minutes. He
described Wattsasthe"front watchman" who stayedinthecar. While
acknowledging that he and Gagne then walked to the rear of the
victims' house, the defendant maintained that he stayed outside the
residencein order to "watch" the backyard. He contended that he did
not see how Gagne gained entry. The defendant recalled that some 15
minutes later, he heard a gunshot and "took off running" to the car.



He suspected that Gagne had been shot. The defendant told police
that he heard more gunshots as he ran toward the car, where he sat for
"aminute." Gagne, he claimed, was right behind. They drove away
without turning on the lights. The defendant recalled that Gagne
remarked, "I had to do it." According to the defendant, Gagne drove
Watts to his residence, removed the license tag from the car, and,
presumably, added another in its place. In a second statement, the
defendant admitted that he was in possession of the .9 mm gun when
he |eft the vehicle. He claimed, however, that he gave the weapon to
Gagne before they reached the victims house.

At trial, the defendant denied any participation in the crime.
He testified that he was pressured to give his statements to police
because attorney Hagood had informed him that he would not be
charged with murder if he cooperated. He explained that he had
learned the details he reported to the police from Watts's statement
and from newspaper articles. He testified that on the night of the
murders, he and Kasey Keirsey, his girlfriend, were visiting his
cousin, Michelle Bizak, and her husband Phillip. The defendant
contended that he arrived at the Bizaks' house at about 8:00 p.m. and
stayed until about 10:30 p.m. He claimed that he met Watts for the
first time four days later.

Ms. Keirsey testified that she and the defendant had visited
the Bizaks, but she could not remember the date. On cross-
examination, however, she acknowledged that she could not have
been with the defendant on the night of the murders because a
calendar that she kept at that time indicated that she had gone to a
school basketball game with two friends.

Christy Ledford, oneof Ms. Keirsey'sfriends, confirmed that
the two had attended a school basketball game together on the night
of the murder, February 3, 1995. She testified that she remembered
thedate becauseit was"Flannd Night" during the school's Spirit Week.

Both Phillip and Michelle Bizak testified that they
remembered Ms. Keirsey and the defendant visiting their home.
Neither could recall if the visit occurred on February 3, a Friday
night, or February 4, a Saturday night.

The jury returned verdicts of guilt. Afterward, the trial court
denied a motion for new trial and the defendant filed a notice of
appeal. Eleven months later, the defendant petitioned the trial court



for awrit of error coram nobis based upon the statement of Robert
Manning, a Tennessee inmate, who confessed to the burglary and
murder of thevictims. In hisstatement, Manning a so implicated Eric
Steyer, a Michigan inmate. At the hearing, however, Manning
declined to answer any questions concerning the crimes. Steyer, who
was also called as awitness, testified that he had never committed a
crimina offense with Manning. Shannon Langdon, Steyer's wife,
testified that Steyer had informed her that he and Manning did
burglarize and murder the victims. Steyer denied having made the
statement. Thetrial court denied thewrit of error coram nobisand the
defendant appealed.

Id. at **1-3 (footnote omitted).

Ondirect appedl, this court uphel d the aggravated burglary and theft convictionsbut reversed
the felony murder convictions because the jury had not been instructed as to the lesser-included
offense of facilitation of first degree murder. Id. at *15. In addition, we affirmed the trial court’s
dismissal of the coram nobis claim.

Beforethetrial court and on appeal, the State argued that the doctrine of collateral estoppel
prevented the defendant from contesting hiscommission of the burglary and theft offenses and that,
because these convictions had become final, the law of the case doctrine prevented his“revisiting”
them. The defendant disputed both of these contentions.

In its written order, following the hearing on the State’s motion, the trial court, while not
explicitly regjecting the State' s collateral estoppel claims, grounded itsruling on the law of the case
in concluding that the defendant coul d not contest at theretrial hisburglary conviction, fromthefirst
trial, which had been affirmed on appeal:

Defendant appealed a conviction for double felony murder
together with a conviction for the underlying felony, burglary. The
murder convictions were reversed and remanded for retria for the
Trial Court’s omission to instruct the jury on the lesser included
offense of facilitation to commit felony murder. The conviction of
the underlying felony, burglary, was affirmed and has become final.

The question presented: the underlying felony, having been
proven, affirmed and becamefinal, isthe State required to offer proof
beyond a reasonable doubt of the defendant’s guilt of that felony in
aretrial of thefelony murder? Inthe opinion of this Court the answer
iIs“No”. ...

Law of Case:



Tennessee law is contrato defendant’ s position. See Statev.
Carter, Tenn. Crim. App., February 8, 2002, citing State v. Jefferson,
31 S.W.3d 558, Tenn., 2000.

The Federal system has considered this question only on two
occasions, on the intermediate appellate level.

TheThird Circuit andthe Ninth Circuit havereached opposite
resultswhileexamining the proposition under an estoppel theory and,
of course, until the U.S. Supreme Court unravels this, the Federal
stanceremainsinlimbo. Thesedecisionsare persuasive only and not
controlling. See Pena-Cabanillas v. United States of America, 394
F.2d 785 and United States of Americav. Colacurcio, 514 F.2d 1.

The Court is satisfied to rest this decision upon Tennessee's
settled rulings of “Law of the Case” as above.

Therefore, the State may rely upon the previous conviction of
burglary in defendant’ s retrial.

Thisorder grantsthe State’ smotion solely upon application of thelaw of the case. However,
since both parties argue on appeal asto whether either collateral estoppel or law of the case prevents
the defendant from contesting at his second trial the burglary conviction from his first, we will
review both of these doctrines.

ANALYSIS

The differencesin the two doctrines were explained in Brett T. Parks, McDonad's Corp. v.
Hawkins and the "Law of the Case" Doctrinein Arkansas, 50 Ark. L. Rev. 127 (1997):

The law of the case and collateral estoppel are different in that
collateral estoppel prevents the relitigation of issues in successive
suits between the same parties; the law of the case prevents
relitigation of the same issues within successive stages of the same
suit. Resjudicatadiffersfrom thelaw of the caseinthat it settlesthe
rights of the parties once the judgment isfina. The law of the case
does not settle rights; it only settles the law to be applied in
determining the rights of the parties. Also, many courts view res
judicata as a rule of law, whereas the law of the case is merely a
practice to guide the court.

Id. at 131 (footnotes omitted).



However, it has been said that, asto commentatorswho explain such distinctions, including
theauthorsof Wright, Miller, and Cooper in 18B Federal Practiceand Procedure 8 4478 (2002), they
“appear to take refuge in obscurity in attempting to describe practicable application of the
distinction.” See Statev. Predler, 731 A.2d 699, 704 n.3 (R.1. 1999).

We first will consider the ruling of thetrial court asto its application of the law of the case.
|. Law of the Case

The State’ s motion, resulting in the order which is the basis for this appeal, asked that the
defendant “be prohibited from denying or collaterally challenging in any way his convictions for
Aggravated Burglary as charged in [the] Fifth Count of the indictment, or Theft of Property as
charged in the Sixth Count of the indictment or Theft of Property as charged in the Seventh Count
of theindictment,” leaving, astheissuein the secondtrial, “whether [the victims] werekilled during
the perpetration of the aggravated burglary as charged in the Fifth Count.” Ultimately, the court
granted this motion, ordering, as we have set out, that “the State may rely upon the previous
conviction of burglary in defendant’s retrial.” However, the ruling did not specify whether the
State’ s relying on this conviction meant that the defendant would not be permitted to “introduc|e]
evidence beforethejury that hewas not present duringtheburglary.” Asto theruling, the defendant
suggests on apped that it “might allow the trial court to instruct the jury as to the existence of the
burglary judgment at the end of the trial.”*

The defendant argues on appeal that this ruling makes “adecision on a matter of law which
triggersthe ‘law of the case’ doctrine and then only if the facts at the second tria are substantially
the same asthose offered in thefirst trial.” Since, according to the defendant, he intendsto “ put on
new evidence [at the second trial] suggesting that a person other than [him] committed the crimes,”
thetrial court, according to thisargument, cannot apply thelaw of the case to prevent his contesting
whether he was present when the crimes were committed, but can determine whether it should be
applied “only after the trial.” The State responds that, applying either the doctrine of collateral
estoppel or the law of the case, the defendant “ should not be permitted a renewed opportunity to
avoid responsibility for” the aggravated burglary. We will review these arguments.

The doctrine of the law of the case permitsthe foreclosing of argument on an issue that was
previously decided in an appeal of thesamecase. See3WayneR. LaFaveet al., Criminal Procedure
§10.6(c) (2d ed. 1999); 5 Am. Jur. 2d Appellate Review § 605 (1995). Our supreme court explained
in detall its interpretation of this doctrine in Memphis Publ’g. Co. v. Tennessee Petroleum
Underground Storage Tank Bd., 975 SW.2d 303 (Tenn. 1998):

The phrase "law of the case" refersto alegal doctrine which

We do not entirely understand this argument, but assume that, while the defendant is suggesting that, at the
conclusion of the trial, the court might advise the jury that he previously had been convicted of the burglary which
was the predicate offense for the felony murder, he was not waiving his right to object to this instruction.
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generally prohibits reconsideration of issues that have already been
decided in aprior appeal of the same case. In other words, under the
law of the case doctrine, an appellate court's decision on an issue of
law isbinding in later trials and appeals of the same case if the facts
on the second trial or appeal are substantially the ssme asthefactsin
the first trial or appeal. The doctrine applies to issues that were
actually beforethe appellate court inthefirst appeal and toissuesthat
werenecessarily decided by implication. Thedoctrinedoesnot apply
to dicta.

The law of the case doctrine is not a constitutional mandate
nor alimitation on the power of acourt. Rather, itisalongstanding
discretionary rule of judicia practice which is based on the common
sense recognition that issues previoudly litigated and decided by a
court of competent jurisdiction ordinarily need not berevisited. This
rule promotes the finality and efficiency of the judicial process,
avoids indefinite relitigation of the same issue, fosters consistent
results in the same litigation, and assures the obedience of lower
courts to the decisions of appellate courts.

Therefore, when an initial appeal results in aremand to the
trial court, the decision of the appellate court establishes the law of
the case which generally must be followed upon remand by the trial
court, and by an appellate court if a second appeal is taken from the
judgment of the trial court entered after remand. There are limited
circumstances which may justify reconsideration of an issue which
wasissuedecided inaprior appeal: (1) theevidenceoffered at atrial
or hearing after remand was substantially different from the evidence
in the initial proceeding; (2) the prior ruling was clearly erroneous
and would result inamanifest injusticeif allowed to stand; or (3) the
prior decisioniscontrary to achangein the controlling law which has
occurred between the first and second appeal .

Id. at 306 (citations omitted).

The tria court’s order relies on two decisions of our supreme court. The law of the case
doctrinewas appliedin Statev. Jefferson, 31 S.W.3d 558 (Tenn. 2000), after thiscourt had affirmed
the defendant’s conviction for premeditated murder but remanded the matter for a retria as to
punishment. After thetrial court had denied the defendant’s motion that he be retried asto guilt or
innocence as well, the jury at the retrial sentenced him to life imprisonment. On appedl, this court
concluded that the trial court had been bound by our previous opinion affirming the defendant’s
conviction and remanding the case solely for resentencing. Our supreme court, initsreview of the
result at retrial, determined that the only exception which might havejustified not applying the“law




of the case” from thefirst appea wasif “‘the prior ruling was clearly erroneous and would result in
amanifest injusticeif allowed to stand.”” 1d. at 561 (quoting Memphis Publ’g Co., 975 SW.2d at
306). The court further determined that the trial court had erred in the first trial by instructing the
jury under astatute previously found to be unconstitutional, which should have caused this court to
remand for anew trial asto both guilt and punishment. Id. However, sincetwo previousjuries had
found the defendant guilty of first degree murder, based on “overwhelming proof,” the court
concluded that no rational jury would convict him of second degree murder, as he argued might have
occurred. |d. at 562. Accordingly, since “manifest injustice” would not result from affirming the
opinion of this court alowing aretrial only as to punishment, application of the finding of guilt at
thefirst trial, asthe law of the case, was appropriate at the retrial. Id.

In State v. Carter, 114 S.W.3d 895 (Tenn. 2003), this court had held in the defendant’ s first
apped that thetrial court had not abused its discretion in admitting photographs of the bodies of the
two victims. Although their admissibility subsequently was raised as an issue before our supreme
court, it did not addressthat claim but reversed and remanded for resentencing because the jury had
been supplied with incorrect verdict forms. Following aresentencing hearing, the defendant again
was sentenced to death. On appeal, this court held that, under the law of the case, the second appeal
was governed by our ruling in the first, which had upheld the trial court's admission of the two
photographs. Additionally, we concluded that a third photograph, also showing the body of one of
the victims, was admissible as evidence of the circumstances of the crimes. The defendant argued,
inter alia, to our supreme court that an exception to thelaw of the case doctrine applied becausethis
court had erroneously concluded in hisfirst appeal that the trial court was correct in admitting the
first two photographs. However, the supreme court rej ected the claim that this court had incorrectly
applied the law of the case:

Inthefirst appeal, this Court neither addressed nor decided by
implication theissue of the admission of the photographs. Therefore,
the Court of Criminal Appeals properly applied the law of the case
doctrine in upholding the trial court's admission of the first two
photographs, even though this Court reversed and remanded for a
new sentencing hearing on another ground. Cf. Ladd v. HondaM otor
Co., 939 SW.2d 83, 91 (Tenn. Ct. App. 1996) (holding that law of
the case doctrine does not apply to intermediate appellate court
opinionsthat have been reversed and vacated). Asexplained below,
Carter hasfailed to show that the prior ruling of the Court of Criminal
Appeals was clearly erroneous. Therefore, the Court of Criminal
Appeals did not err in applying the law of the case doctrine to the
issue of the admissibility of thefirst two photographs. Because this
Court previoudly did not consider theadmissibility of the photographs
and did not decide the issue by implication, the law of the case
doctrine does not control our review of theissue.

Id. at 902.



The issue presented by the present appeal is unlike these two cases, both of which were
retrials of the charge tried at thefirst trial. However, in the present appeal, the retrial is not of the
burglary, the conviction which was the basis for the trial court’s ruling, but of the felony murder,
anditisat theretrial of that charge at which the defendant seeks to present evidence that he did not
commit the burglary, which is the predicate felony.

As we will explain, courts considering whether a criminal defendant may be collaterally
estopped from presenting evidence in a retrial have concluded that such limitations are
constitutionally impermissible, except in limited circumstances. Accordingly, because of the
constitutional implications of thetrial court’ sorder, we must determine whether collateral estoppel
could be applied to, in the defendant’ swords, “ prohibit [him] from introducing evidence before the
jury that he was not present during the burglary.”

1. Collateral Estoppel

Collateral estoppel, also called “issue preclusion,” isadoctrine of judicial economy utilized
to prevent costly relitigation of the sameissues, conservejudicial resources, and encourage reliance
onjudicial conclusions. See Gibsonv. Trant, 58 SW.3d 103, 113 (Tenn. 2001); Beaty v. McGraw,
15 S.W.3d 819, 824 (Tenn. Ct. App. 1998). It isexplained that “[w]hen an issue of fact or law is
actually litigated and determined by a valid and final judgment, and the determination is essential
to thejudgment, the determination is conclusivein asubsequent action between the parties, whether
onthesameor adifferent claim.” Restatement (Second) of Judgments § 27 (1982). Itisappliedin
two situations. “offensive” collateral estoppel, where the plaintiff prevents the defendant from
relitigating apreviously decided issue, and the converse, “defensive’ collateral estoppel, where the
defendant preventsthe plaintiff from doing so. At common law, both the party seeking estoppel and
the estopped party had to have been identical to or in privity with the parties to the original action
(known asthe“mutuality” requirement), but the United States Supreme Court recognized agrowing
change by discarding thisrulein both offensive and defensive collateral estoppel. Parklane Hosiery
Co., Inc. v. Shore, 439 U.S. 322, 327, 99 S. Ct. 645, 649, 58 L. Ed. 2d 552 (1979) (allowing non-
mutual offensive collateral estoppel subject to the judge’ s discretion).

In Beaty, 15 SW.3d at 827, the court of appeals permitted the use of mutual offensive
collateral estoppdl, if the party seeking to utilize it demonstrates:

1. that the issue sought to be precluded is identical to the issue
decided in the earlier suit;

2. that the issue sought to be precluded was actually litigated and
decided on its meritsin the earlier suit;

3. that the judgment in the earlier suit has become final;

4. that the party against whom collateral estoppel is asserted was a
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party or isin privity with a party to the earlier suit; and

5. that the party against whom collateral estoppel isasserted had afull
and fair opportunity in the earlier suit to litigate the issue now sought
to be precluded.

Id. at 824-25 (footnotes omitted); see also Restatement (Second) of Judgments 88 27, 28 (1982).
Additionally, the Beaty court endorsed the decision in Parklane that the application of non-mutual
offensive collateral estoppel was discretionary with the trial court:

In exercising its discretion, the trial court may consider (1) whether
the plaintiff could have joined the former suit but decided instead to
adopt a "wait and see" attitude, (2) whether the defendant had an
incentive to defend the former suit vigorously, and (3) whether the
judgment on which the plaintiff seeks to rely is itself inconsistent
with previous judgments against the defendant.

15 SW.3d at 826 (citing Parklane, 439 U.S. at 330-31, 99 S. Ct. at 651-52). On the issue of
offensive collateral estoppel in criminal cases, no Tennessee court has spoken. Further, the United
States Supreme Court has not ruled directly on this issue, although the lower courts have taken
certain of its comments, which wewill review, as guidance to how it might ruleif the question were
presented.

In Ashev. Swenson, 397 U.S. 436, 90 S. Ct. 1189, 25 L. Ed. 2d 469 (1970), the defendant
was alleged to have been one of the three or four armed men who robbed six victims as they were
playing poker at one of thevictim’shomes. The defendant wastried and acquitted on one count, as
to the robbery of one of the victims, the jury’s verdict written as “not guilty due to insufficient
evidence.” Id. at 462,90 S. Ct. at 1203. After the State then sought to prosecute him for the robbery
of another of the poker players, hefiled amotion arguing that hisacquittal inthefirst trial barred his
prosecution for robbing any of the other victims. The trial court denied the motion; and, at the
subsequent trial, the defendant was convicted. On appeal, the Supreme Court held that because
“[t]hesinglerationally conceivableissuein dispute before thejury was whether the [defendant] had
been oneof therobbers’ and, by itsverdict, thejury had determined that he was not, the government
was collaterally estopped from prosecuting him for robbing another of thevictims. 1d. at 445,90 S.
Ct. at 1195. Dissenting from the holding of the lead opinion, Chief Justice Burger theorized that,
had the defendant i nstead been convicted at thefirst trial, he still could have contested, in alater trial
asto another of the victims, that he was one of the robbers:

[C]ourtsthat have applied the collatera -estoppel concept to criminal
actions would certainly not apply it to both parties, asistruein civil
cases, i.e, here, if Ashe had been convicted at the first trid,
presumably no court would then hold that he was thereby foreclosed
from litigating the identification issue at the second trial.

11



Id. at 464-65, 90 S. Ct. at 1205 (footnote omitted).

It isthislanguagethat has been relied on by anumber of thoselower courts which concluded
that collateral estoppel cannot be applied against a defendant in acriminal case.

First, we will review cases in which collateral estoppel was applied against a crimina
defendant. In Peoplev. Ford, 416 P.2d 132, 134 (Cal. 1966), overruled in part by Peoplev. Satchell,
489 P.2d 1361 (Cal. 1971), a case very similar to the present appeal, the defendant was convicted
at hisinitial trial of first degree murder and various other felony offenses including robbery and
kidnapping, but the murder conviction was reversed and remanded for a new trial, where the jury
found him guilty of felony murder. At that second tria, the judge instructed the jury, according to
the defendant’ s description on appeal, that he previously “ had been convicted of robbery, kidnaping
and possession of aconceal able weapon by an ex-felon, and reserved for the jury only the questions
whether the homicide was perpetrated during the commission of any or all of these felonies, and
whether he possessed the intent requisite to the various felonies at the time of the commission of
thehomicide.” Id. at 137. However, the California Supreme Court concluded that thetrial court had
not erred in the second trial by explaining to thejury thefact that the defendant previously had been
convicted of robbery, kidnapping and possession of a concealable weapon and instructing that “if
they found that defendant’ s commission of such felonieswas conjoined with hiscommission of the
homicide, they might predicatetheir verdict onthefelony-murder rule].]” 1d. at 138. The court then
explained the preclusive effect of the convictions from thefirst trial:

[W]here a defendant is tried on multiple counts of a single
information, each count being considered as a separate and distinct
offense, the doctrine of res judicata operates to preclude the
relitigation of issuesfinally determined uponretria of only onecount.
(See Peoplev. Bdtran, 94 Cal. App. 2d 197, 205, 210 P.2d 238, and
cases cited and discussed therein.) It followsthat the doctrine of res
judicata justifies instructions, where relevant, that a defendant has
been found guilty of crimesfinally adjudicated which are charged as
elements in another charge or charges then in the process of being
retried.

Id.

Whilethisholding would certainly be hel pful to the Statein the present apped, itscontinuing
validity was gquestioned in Gutierrez v. Superior Court, 29 Cal. Rptr. 2d 376 (Cal. Ct. App. 1994),
wherein the California Court of Appeals concluded that it could not be applied to bar a defendant,
convicted of attempted murder, from continuing to argue as to his new indictment for first degree
murder, returned after the samevictim had died from hisearlier wounds, that he had been mistakenly
identified in hisfirst trial as the shooter:

The case at bar is distinguishable from Ford factually and

12



procedurally. In Ford it is also significant that the defendant was
permitted to, and did, litigate on retrial the issue of whether he had
the intent requisite to the various felonies at the time of the
commission of the homicide. In fact, thereis no indication in Ford
that the jury instruction prevented defendant from presenting his
defense of diminished capacity or impaired hisright to afair trial on
the homicide charge. Thus, Ford is distinguishable from the instant
case because petitioner here asserted a mistaken identity defense at
his attempted murder trial and would be precluded from presenting
this defense under the challenged court order. Moreover, petitioner
is not only asserting the clam that the court order constitutes
instructional error, but that it impairs hisright to jury trial and to the
presumption of innocence. These are issues not considered in Ford.
A decisionisnot authority for issues not considered therein. (People
V. Lonergan (1990) 219 Cal. App. 3d 82, 93, 267 Cal. Rptr. 887.) It
must also be remembered that Ford was decided before Ashe and
Simpson|[v. Florida, 403 U.S. 384,91 S. Ct. 1801 (1971)] questioned
the ability of the prosecution to invoke collatera estoppel against a
criminal defendant.

1d. at 385-86.

Thus, the court majority agreed with Gutierrez's argument that preventing him from again
claiming, thistime at theretrial, that witnesses had mistakenly identified him as the shooter would
deprive him of his “right to present his defense to the jury.” Id. at 386. However, the dissent
concluded that allowing the defendant to claim in hissecond trial, as he had done so unsuccessfully
in hisfirst, that he was not the shooter might cause “onefair jury to find [the defendant] did shoot
[the victim] and another fair jury to find that he did not.” Id. at 391. We note that the defendant
in the present appeal argued in hisfirst trial, as had Gutierrez, that he was mistakenly identified as
being present at the shooting scene and that preventing his arguing this defense at his second trial
would impinge on hisright to ajury trial and to present evidence in his own defense.

Offensive collateral estoppel has been utilized in criminal cases where the issue involved
astatus question that could arisein future actions. Hernandez-Uribev. United States, 515 F.2d 20,
22 (8th Cir. 1975) (preclusive effect given to prior alienage determination); Pena-Cabanillas v.
United States, 394 F.2d 785 (9th Cir. 1968) (also involving alienage determination); United States
v. Rangel-Perez, 179 F. Supp. 619 (S.D. Cal. 1959) (also an alienage question); Peoplev. Majado,
70 P.2d 1015 (Cal. Dist. Ct. App. 1937) (involving paternity status). However, not al courts have
agreed that collateral estoppel is applicable in alienage cases. See United States v. Gallardo-
Mendez, 150 F.3d 1240 (10th Cir. 1998) (declining to give preclusive effect to a prior guilty plea
in an illegal entry case). As explained by Rangel-Perez, the rationale for applying collateral
estoppel in aienage cases is to discourage defendants from committing an offense over and over
in hopes of gaining afavorable determination that would forecl ose future prosecutions:
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If theissue of alienage wereto betried each time adefendant
makes an entry into the United States, after once having been found
by judicial determination to be an aien, there would be lessto deter
future entries than at the present. Even though the present risk of
prosecution for illegal entry would remain under 8 U.S.C.A. 8§ 1326,
adefendant would have an added incentive to enter again and again,
knowing that a trial de novo on the issue of alienage would be
forthcoming and that such trial might, on one occasion, result in a
favorable verdict. The Government would be estopped by any
unfavorable verdict, and accomplishment of the objectives of the
immigration laws to discourage and effectively control the aready
difficult problem of illegal entriesinto this country would thus be
weakened.

179 F. Supp. at 626; see Hernandez-Uribe, 515 F.2d at 21-22; Pena-Cabanillas, 394 F.2d at 787-88.

Additionally, prosecutorshave used offensivecollatera estoppel to prevent defendantsfrom
contesting motions to suppress evidence where judges in prior cases had determined that the
evidencewasadmissible. Seg, e.q, United Statesv. Levasseur, 699 F. Supp. 965 (D. Mass.), rev’'d
on other grounds, 846 F.2d 786 (1st Cir. 1988); State v. Hider, 715 A.2d 942, 945 (Me. 1998) (in
second trial, after reversal of first conviction, collateral estoppel doctrine barred defendant from
relitigating suppression issue); Richard B. Kennelly, Jr., Precluding the Accused: Offensive
Collateral Estoppel in Criminal Cases, 80 Va. L. Rev. 1379, 1384-86 (1994). Infact, our supreme
court has suggested that such applications of collateral estoppel might be acceptable: “While
collateral estoppel likely could be applied in this circumstance [to give preclusive effect to aprior
suppression decision], having thoroughly reviewed the entire record, we choose to address the
defendant's contention on its merits.” Statev. Flake, 114 S.W.3d 487, 507 (Tenn. 2003).

Of the federa circuit courts, the United States Court of Appeals for the Ninth Circuit has
allowed offensive collatera estoppel to be utilized the most broadly, not limiting its application to
guestionsasto thedefendant’ sstatus. For example, asnoted by thetrial court in the present appeal,
in United States v. Colacurcio, 514 F.2d 1, 5-6 (9th Cir. 1975), the court determined that, in a
prosecution for tax evasion, the defendant was collaterally estopped from denying that he had
received “protection money” to allow illegal bingo games, this fact being “material and relevant”
to his earlier conviction for conspiracy to use facilities of interstate commerce to carry onillega
bingo games. Id. at 6-7. However, the Department of Justice appears to have retreated from
seeking expanded use of collateral estoppel in the Ninth Circuit against criminal defendants, ashad
occurred in cases since the Colacurcio decision. In United Statesv. Arnett, 353 F.3d 765 (9th Cir.
2003), an en banc hearing was scheduled to review an earlier determination by athree-judge panel
that the defendant was estopped from presenting expert proof, in hissubsequent bank robbery trials,
that the weapon he had used was an antique, although the jury in the first of his series of bank
robbery trials had heard defense expert proof on this claim and rejected it. Shortly before the en
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banc hearing, the prosecution confessed error asto theissue, federal prosecutorsadvising the court:
“Infederal criminal trials, the United States may not use collateral estoppel to establish, asamatter
of law, an element of an offense or to conclusively rebut an affirmative defense on which the
Government bears the burden of proof beyond a reasonable doubt.” 1d. at 766. Accepting this
changed position, the court then reversed the defendant’ sbank robbery convictions, wherecollateral
estoppel had been applied as to the weapon used.

Aside from the Ford decision in 1966 affirming application of collateral estoppel in a
situation likethat of the present appeal, and itsusein alienage, status, and suppression cases, courts
have not allowed collateral estoppel to be used against acriminal defendant. Wewill review some
of these determinations.

In United Statesv. Pelullo, 14 F.3d 881, 885 (3rd Cir. 1994), the jury convicted Pelullo of
forty-nine counts of wire fraud and one count of racketeering under the Racketeer Influenced and
Corrupt Organization (*RICO”) Act, 18 U.S.C. 8§ 1962(c). On appedl, al but one of thewirefraud
convictionswerereversed and, at the secondtrial, the defendant was convicted of forty-eight counts
of wire fraud and one count of RICO. Pelullo, 14 F.3d at 887. Surveying therelatively few cases
which had allowed the application of collateral estoppel against adefendant, the court observed that
“there has been astrong, unelaborated assumption that the doctrine of collateral estoppel cannot be
invoked in criminal cases against the defendant. Judges have stressed in dictathat unlike in civil
cases, the collateral estoppel principle should not be applied to both partiesin criminal cases.” 1d.
at 891. Regectingwhat it described as* publicinterest concerns,” sometimesused to justify theuse
of collateral estoppel against adefendant, the court concluded that, by itsview, suchinterests“give
way to the need of acriminal defendant to defend himself effectively in criminal proceedings.” 1d.
at 893. The court explained that a defendant’ s constitutional rights would be violated by applying
collateral estoppel against him:

[W]e believe the litera language of the Sixth and Seventh
Amendments supports areading that theright to ajury trial in every
criminal prosecution is absolute, even without reference to the then
existing common law. Even though the relevant language has not
been analyzed by courts or commentatorsin the context of applying
collateral estoppel against adefendant in a criminal case, the actua
language provides atextual anchor for the position against applying
collateral estoppel against an accused.

1d. at 894.

Subsequently, this holding was relied on in United States v. Gallardo-Mendez, 150 F.3d
1240 (10th Cir. 1998), where the court concluded that adefendant’ sright to due process meant that
“the government may not use ajudgment following a plea of guilty to collaterally estop acriminal
defendant fromrelitigating [theissue of alienage] in asubsequent criminal proceeding.” Id. at 1246
(footnote omitted).
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Thefew state courts considering thisissue have concluded, aswell, that collateral estoppel
cannot be applied against a criminal defendant. In People v. Goss, 521 N.W.2d 312, 312 (Mich.
1994), the defendant had been convicted of armed robbery and first degree felony murder, and, as
in the present appeal, the felony murder conviction was reversed, but the predicate felony was
upheld. After remand, the State unsuccessfully moved in thetrial court to prevent the defendant
from relitigating his armed robbery conviction and then appealed that order denying the motion.
Id. at 313. On appeal, the court described the contending theories as to the felony murder:

The prosecutor's theory of felony murder, once again, isthat
Goss forced Bonadeo and the Goers brothers to lie down on the
ground and then summoned Nelson to kill them. Gossdoesnot deny
that someoneforced the three men to the ground and held them there
until Nelson arrived. Goss argues rather that the witnesses who
identified him as the assailant are mistaken.

Id. at 321.

Given the claim of Goss that he had been misidentified as one of the assailants, the lead
opinion concluded that, if collateral estoppel wereapplied by thetrial court to hisearlier conviction
for armed robbery, it would “ prevent the second jury from making its own independent evaluation
of thearmed robbery-element of felony murder, and, therefore, would be the equivalent of partially
directing a verdict against him,” and would be “an invasion of the fact-finding and ultimate
decisional functions of the jury.” Id. at 316-17. The concurring opinion disagreed with the view
of the lead opinion that applying collatera estoppel against the defendant would violate his right
to an impartial jury but agreed that to do so would violate his “due process right to a fair trial”
which “outweigh[ed] any interest in judicial economy and efficiency.” 1d. at 321.

Likewise, in State v. Ingenito, 432 A.2d 912, 913 (N.J. 1981), the defendant, a “self-
employed ‘flea market dealer,”” earlier had been convicted of the unlicensed transfer of weapons
but found not guilty of receiving stolen property. At his subsequent trial on the severed charge of
possession of afirearm by aconvicted felon, the prosecution relied upon the defendant’ s stipul ation
asto two earlier felony convictions to establish that he was a convicted felon and the testimony of
the county clerk asto his “recent conviction for the unlicensed transfer of . . . weapons, being the
same unlicensed transfer that was the basis for the charge of possession in the ongoing trial.” 1d.
at 913-14. The defendant objected to the use of his “recent conviction” to establish that he
possessed firearms, arguing that it amounted to collateral estoppel, which violated hisconstitutional
rights. 1d. Onappeal, the court explained therationalefor using the clerk’ stestimony to prove that
the defendant possessed firearms:

Theaffirmativeuseof collateral estoppel against adefendant
inacriminal prosecution is not predicated upon any constitutional
mandate. In this case, to illustrate, the use by the State of the
defendant's prior conviction was offered for reasons of convenience
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and expediency. Itsapprova by thetrial court was based narrowly
upon notions of judicial economy and the belief that defendant
would not be unfairly treated since he had already had the
opportunity fully to try the facts in issue in a preceding case and
could offer additional proofsin the pending trial.

Id. at 915.
However, the court explained that this procedure violated the defendant’ s rights:

Accordingly, we conclude that collateral estoppel, applied
affirmatively against adefendant in acriminal prosecution, violates
theright to trial by jury in that not only doesit seriously hobble the
jury in its quest for truth by removing significant facts from the
deliberative process, but it constitutes astrong, perhapsirresistible,
gravitational pull towards a guilty verdict, which is utterly
inconsistent with the requirement that a jury reman free and
untrammeled in its deliberations. Hence, the collateral estoppel
doctrine, which servesto establish virtually conclusive evidence of
acritical element of criminal guilt, cripplesthejury in the discharge
of its essential responsibilities contrary to the constitutional
guarantees of the jury right in acriminal trial.

Id. at 918-19 (footnote omitted).

Whilethetria court in Ingenito had not prohibited the defendant from presenting evidence
to question this previous conviction, the court concluded that providing this opportunity did not
avoid the prgudicial effect of proving the conviction solely through the court clerk: “Although the
defendant may have been theoretically free to introduce evidence to the contrary, that did not
overcome the preclusive and conclusive evidential effects of the prior conviction.” 1d. at 920.

Some courts and commentators have suggested tests to avoid the potential for abuse or
unfairness which might result from applying collateral estoppel as to a criminal defendant. See
Richard B. Kennelly, Jr., Precludingthe A ccused: Offensive Collateral Estoppel in Criminal Cases,
80 Va L. Rev. 1379, 1384-86 (1994). Thetest proposed by Kennelly seeksto avoid the problems
noticed by the Supreme Court in the Ashe and Simpson dicta, namely the threat of sequential or
piecemeal prosecution:

In an effort to harmonize the competing values of efficiency
and accuracy, the summary below briefly identifies the
recommended limitations on the availability of issue preclusion of
the accused. Preclusion is appropriate where (1) the issue and
defendant are both identical to thosein the prior proceeding; (2) the
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defendant had afull and fair opportunity to litigate, under the same
law and without any fewer procedural opportunitiesat thefirst trial;
(3) the issue was essential to the prior litigation and was actually
litigated (and not resolved in a guilty plea); (4) the charge was a
felony and thus sufficiently serious to give the defendant an
incentive to litigate vigoroudly; (5) the sentence was sufficiently
serious to provide incentive to apped; (6) no other inconsistent
determinations exist on that issue with that defendant; and (7) the
prosecutor did not bring separate prosecutions for strategic or bad
faith reasons.

Id. at 1423; see also Levasseur, 699 F. Supp. at 971 (offering a dlightly different test).

Thistest, although intended for determining whether collateral estoppel should be applied
offensively in a criminal case, would appear to satisfy, as well, the requirements of Beaty, 58
SW.3d at 113, astoitsusein civil cases.

While cases, in other than the limited areas we have discussed, considering whether
collateral estoppel may beapplied against acriminal defendant are not numerous, they concludethat
its application violates one or more of a defendant’s constitutional rights. Severa of these cases,
as we have noted, have forceful and lengthy dissents, and a few law review articles, as well,
disagree with the reasoning of the majority opinions. However, the fact remains that the majority
opinions considering thisissue conclude, as the defendant in this matter argued, hisright to ajury
trial and to present evidence in his defense would be violated if he could not attempt to show that
he was not present when the burglary was committed. We agreethat the defendant’ s constitutional
right to ajury trial would be violated by the trial court’s order which, as the parties understand,
prevents him from presenting proof which would question the burglary conviction. Thus, just as
he cannot be collaterally estopped, for constitutional reasons, from presenting proof as to the
burglary conviction, he, likewise, cannot bebarred, by application of thelaw of the case, from doing
so. Accordingly, we reverse the order of the trial court and remand with instructions that the
defendant not be barred from presenting evidencethat hewas not present when the crimesoccurred.
Of course, evidence presented in this regard must meet the admissibility requirements of the
Tennessee Rules of Evidence. Further, at the retrial, a determination as to whether the defendant
may be impeached with the burglary conviction, which is the predicate felony, should be donein
accord with Tennessee Rule of Evidence 609. Although the defendant suggested in his appellate
brief that Tennessee law “might allow the trial court to instruct the jury as to the existence of the
burglary judgment at theend of thetrial,” thispossible procedurewas not briefed by the partiesand,
therefore, is not before this court.

CONCLUSION

Based on the foregoing authorities and reasoning, we reverse the order of thetrial court.
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